Policy for Citizen Petitioned or Committee-Introduced Zoning Amendments
Town of Duxbury Planning Board Policy

Effective Date May 18, 2016
Subject to periodic review
Planning Board Vote May 11, 2016

Purpase: To establish guidetines and procedures for citizens and for Town-appointed committees
interested in filing petitioned or proposed zoning amendments for consideration by Duxbury Town
Meeting.

Reason: To ensure that the Planning Board and Town Counsel have adequate time to review a petition
or suggested zoning amendment. Failure to adhere to the guidelines in this policy may result in the
Planning Board being unable to make the required report on the proposed article to Town Meeting.

Background: The Planning Board issues a recommendation to Town Meeting on every proposed zoning
amendment. This policy identifies a general timeline that the Planning Board recommends to ensure
that the Planning Board has adequate time to investigate, hold public hearings, evaluate proposed
changes and make recommendations to Town Meeting. Zoning amendments in particular require a
longer timeline than the warrant deadline due to public hearing and notification requirements that
must be satisfied in order for zoning amendments to be approved by the Attorney General’s office.

Overall Policy Guidelines:

tnformal pre-filing discussions with the Planning Board and Planning Director are strongly encouraged as
early as possible. These informal meetings will allow the Planning Board to ask questions, identify
information that should be submitted and give the petitioner(s) and/or committee insight on timelines,
significant concerns and issues of Board members.

The filing of a zoning article for the warrant should not be considered a “place holder.” Upon
submission of a zoning amendment article for the Town Meeting warrant, staff immediately schedules
and advertises the public hearing. A complete petition {including final language, maps and supporting
documentation) must be on file prior to the first notice of the Planning Board hearing. The proponent is
responsible to present their articles throughout the process, including Town Meeting.

The filing process is as follows:

* The proposed amendments are submitted to the Board of Selectmen.

* The proposed amendments are forwarded to the Planning Board within 14 days.

» First Notice of Planning Board hearing is published in a newspaper of general circulation 14 days prior
to a public hearing.

* Second Notice of Planning Board hearing is published in a newspaper of general circulation during the
week immediately following the first publication.

* Planning Board must hold the hearing within 65 days of the date the Board of Selectmen forwards the
proposed amendment to the Planning Board.

* Planning Board issues a Report with Recommendations to the Finance Committee and Selectmen one
week prior to their review, for Town Meeting.



Petitioners should plan on a filed zoning amendment review process lasting between two and a half
to four and a half months. Note that if there is little complexity or controversy over the proposed
amendment, the editing and cutreach timeframe may be shortened prior to the October final filing.

Steps for Zoning Submission

General timeline best practices

Preliminary meeting with Planning Board and staff

March-luly (depends on complexity)

Public outreach

April-September (depends on complexity)

Draft language to counsel, Planning Board and staff

July-September

Complete Petition or Article Filed with Selectmen, with
all supporting documentatian, final language and maps

First week of October (this is forwarded to
the Planning Board within 14 days)

Advertise & Hold 1st Public Hearing (Planning Board)

30-45 days (October-November — within 65
days of receipt from Selectmen)

Warrant closes

Late November - early December

1 to 3 continued hearings

November into January

One week to prepare vote

Last week of January or sooner

Submit to Selectmen & Fin. Comm. a week prior to their
review

Second week of February or sooner

Finance Committee vote up to 20 days prior to Town
Meeting

Mid-February or sooner

Date of Town Meeting:

Early March

C: Town Clerk, Town Manager, Town Mocderator

ADDITIONAL NOTES:

Please refer to Department of Housing and Development of the Commonwealth of Massachusetts
guidance on the legal requirements for adopting and amending zoning bylaws in Massachusetts, in

addition to Massachusetts General Laws.

e Proposed changes to zoning articles, once filed, will be subject to Attorney General requirements
and subject to review by Town Counsel, and should be provided to the Planning Director, Town
Clerk, Board of Selectmen, Town Manager and Town Moderator as soon as they are available and as
far in advance of Town Meeting as is possible by the proponents of the changes.

« All proposed zoning changes must be provided in a “track changes” format — it must show ail
changes from existing zoning to the proposed language, preferably using the track changes tool
available in Word software (cross-outs, strikethroughs, insertions, deletions, etc.).
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This outline gives limited information relative to certain procedural requirements of the Zoning Act. It is
intended only for informational and reference purposes. When a question of legal interpretation arises,
local officials should always seek the advice of their municipal counsel.

1. ADOPTION AND AMENDMENT OF ZONING ORDINANCES AND BYLAWS

Note: The Zoning Act provides a specific procedure that a municipality must follow when

adopting or amending its zoning ordinance or bylaw. For detailed information regarding
this procedure, please refer to Chapter 40A, Section 5.

A, INITIATION

1. The process of adopting or changing a zoning bylaw or ordinance begins with the filing of the
proposal with the City Council or Board of Selectmen. A proposal may be initiated by:

a. a City Council
b. a Board of Selectmen
c. a Zoning Board

d. an individual who owns land which would be affected by the proposal

160 Cambridge Street, Suite 300

www.mass,gov/dhed
Boston. Massachusetts 02114

617.573.1100




e. ten or more registered voters for an annual town meeting, or one hundred registered voters or
ten percent of the total number of registered voters, whichever is less, for a special town meeting.

f. ten registered voters in a city
g. a Planning Board
h. a Regional Planning Agency

i. other methods provided by a municipal charter.

SUBMISSION TO PLANNING BOARD

1. Within fourteen days of receipt, the City Council or Board of Selectmen must submit the zoning
proposal to the Planning Board for their review.

2. The statute is silent as to the failure of either the Board of Selectmen or City Council to submit the
proposal to the Planning Board within the required fourteen-day period. We must assume that any
examination of a proposal must be completed within the fourteen days. However, in considering the
Court's rationale in Vokes v. Lovell, 18 Mass. App. Ct. 471 (1984), the fourteen-day period may only
be directory and not mandatory.

PUBLIC HEARING

1. No zoning proposal may be adopted without a public hearing. The purpose of the public hearing is to
give interested persons a chance to express their views and opinions.

2. In towns, the Planning Board must hold a public hearing within sixty-five days after the zoning proposal
has been submitted to the Planning Board by the Board of Selectmen. If there is no Planning Board, the
Board of Selectmen must hold the public hearing within sixty-five days after the zoning proposal has been
submitted to them by one of the parties authorized to initiate a proposal.

3. In cities, the Phnning Board, and the City Council or committee designated or appointed by the City
Council for such purpose, must hold a public hearing within 65 days after the zoning proposal has been
submitted to the Planning Board by the City Council. If there is no Planning Board, the City Council or
committee designated or appointed for such purpose, must hold a public hearing within sixty-five days
after the zoning proposal has been submitted to the City Council by one of the parties authorized to initiate
a proposal. The required public hearings by the Planning Board and City Council may be held together or
separately.



CASE NOTES:

Gricus v. Superintendent & Inspector of Buildings of Cambridge, 345 Mass. 687 (1963) (purpose of public

hearing is to ensure that current views of local residents are taken into account by the council when it considers a
zoning proposal).

Woods v. City of Newton, 351 Mass. 98 (1966) (purpose of public hearing is to enable planning board to be
informed of zoning proposal and of citizens' views and report its recommendations if it wishes to do so).

D. PUBLIC HEARING NOTICE

1. The hearing authority must give notice of the public hearing. Notice of the public hearing must be
published in a newspaper of general circulation in the municipality once in each of two successive weeks.
The first publication cannot be less than fourteen days before the day of the hearing. (Do not count the
day of the hearing in the fourteen days.) Notices of the public hearing do not have to be published in a
newspaper a full week apart, but must be published in separate calendar weeks which are successive.

2. In addition to newspaper publication, the same notice must be posted in a conspicuous place in the city
or town hall for a period of not less than fourteen days before the day of the public hearing, and copies of
the notice must also be sent by mail, postage prepaid, to:

a, the State Department of Community Affairs (DHCD)

b. the Regional Planning Agency for the area, if any

¢c. the Planning Boards of all abutting cities and towns and,

d. if the zoning ordinance or bylaw provides for notification of nonresident property owners
when there is a change within a district, then notice must be sent to any such property owner
who files an annual request for notice with the municipal clerk no later than January first each
year and pays any required fees.

3. The Department of Community Affairs (DHCD), Region Planning Agencies, Planning Boards of
abutting municipalities and certain nonresident property owners may waive rights to notice prior fo
legislative action on a zoning proposal.
4. The public hearing notice must contain the following information:

a. the time, date and place of the public hearing;

b. the subject matter of the public hearing sufficient for identification; and

c. the place where the text and maps may be inspected.



CASE NOTES:

Crall v. City of Leominster, 362 Mass. 95 (1972) ("two successive weeks" means two successive calendar
weeks).

Crall v. City of Leominster, 362 Mass. 95 (1972) (description in planning board notice giving general location of
the parcel to be rezoned and referring to a petition and plan containing a detailed description on file in the planning
board office satisfied requirement that notice was "sufficient for identification”).

E. PLANNING BOARD REPORT

1. Following the public hearing, the Planning Board is allowed the opportunity to submit a report with
recommendations to the City Council or Town Meeting. If the Planning Board fails to do so within
twenty-one days after the hearing, the legislative body may proceed in the absence of such a report.

CASE NOTES:

Daly Dry Wall, Inc. V. Board of Appeals of Easton, 3 Mass. App. Ct. 700 (1975) (a planning board may finalize
text after a hearing provided the board does not change the substantial character of the original proposal).

Noonan v. Moulton, 348 Mass. 633 (1965) (vote of planning board is advisory and not binding on voters so that
planning board opposition to zoning amendment was no ground for invalidating town meeting vote).

Whittemore v. Town Clerk of Falmouth, 299 Mass. 64 (1937) (statement by planning board that after tie vote it
was "unable at this time to make any recommendations" was not a "report with recommendations").

Shannon v. Building Inspector of Woburn, 328 Mass. 633 (1952) (where planning board reported to the city
council recommending passage of a proposed zoning amendment, and subsequently, before the public hearing by
the council, submitted to the council detailed reasons for such recommendations was sufficient to comply with
requirements of the Zoning Enabling Act).

Caputo v. Board of Appeals of Somerville, 330 Mass. 107 (1953} {opinion of the planning board sent to
aldermen stating that the planning board considered it inadvisable to recommend a zoning change was regarded as
a final report with negative recommendations).

Rousseau v. Building Inspector of Framingham, 349 Mass. 31 (1965} (report that it had voted unanimously to ask
town meeting to refer article back to the planning board for further study because of general study being
undertaken by the board was a "final report" with negative recommendations).




Doliner v. Town Clerk of Millis, 343 Mass. 10 (1961) (the requirement that a final report with recommendations
be submitted to the town meeting was satisfied when the planning board recorded its written approval of the
zoning proposal and its chairman explained them at fown meeting).

F. YOTE

1. After receipt of the Planning Board's report or after the lapse of the twenty-one day period without
such repott, the legislative body may adopt, amend and adopt, or reject the zoning proposal. The
required votes to adopt or change a zoning ordinance or bylaw are as follows:

a, atwo-thirds vote of a Town Meeting;
b. atwo-thirds vote of all members of a Town Council;
¢c. atwo-thirds vote of all members of a City Council;

d. " a two-thirds votes of all members of each branch where there is a two branch form of
government; or,

e. for councils with less than twenty-five members, a three-fourths vote of all members when
there is a written protest filed against the zoning change by the owners of twenty percent or
more of the arca to be included in such change or of the area of land immediately adjacent
extending three-hundred feet from the boundary of the area affected by the proposal.

2. If the town meeting fails to vote to adopt the zoning proposal within six months after the hearihg by the
Planning Board, no action can be taken on that proposal until after a subsequent notice, another public
hearing and report by the Planning Board.

3. Ifa City or Town Council fails to vote to adopt the zoning proposal within ninety days after the hearing

by the City or Town Council, no action can be taken on that proposal until after a subsequent notice,
public hearings or joint hearing and report by the Planning Board.

CASE NOTES:

Selectmen of Sudbury v. Garden City Gravel Corporation, 300 Mass. 41 (1938) (amendment to zoning bylaw
adopted by majority vote and not by two-thirds did not become effective).

Kitty v. City of Springfield, 343 Mass. 321 (1962) (where zoning ordinance failed to get necessary number of
votes and subsequent motion for reconsideration failed, ordinance failed of adoption and ceased to be pending).




LaBranche v. A.J. Lane & Company, Inc., 404 Mass. 725 (1989) (amendment to zoning ordinance was subject
to repeal by the voters under the referendum procedure of mgl, ¢. 43, § 42).

Kubik v. Chicopee, 353 Mass. 514 (1968) (there can be no doubt that "all the members of the council” means
the full membership).

Morgan v. Banas, 331 Mass. 694 (1954) (an amendment to a zoning ordinance was not invalid where there was
a substantial change in the membership of the city council, through an election, between the time the council held a
public hearing and voted to adopt).

Parisi v. City of Gloucester, 3 Mass. App. Ct. 680 (1975) (written reasons must be filed with protest vote).

G. UNFAVORABLE ACTION

1. If a City or Town acts unfavorably on a zoning proposal, such zoning proposal can not be considered
by the City Council or Town Meeting within two years from the date of the unfavorable action unless the
adoption of the zoning proposal is recommended in the final report of the Planning Board.

CASE NOTES:

Wood v. Milton, 197 Mass. 531 (1908) (a vote at town meeting to "indefinitely postpone” action on an article is
the equivalent of complete disapproval).

Kitty v. Springficld, 343 Mass. 321 (1961) (if planning board recommends favorable action after notice and
public hearing, city council could consider within the two year period a zoning proposal which had been
unfavorably acted upon by the council).

H. APPROVAL OF ATTORNEY GENERAL
(Applies only to Towns)

1. After town meeting has adopted a zoning proposal, the proposal must be submitted to the Attorney
General for approval as required by Chapter 40, Section 32, MGL. A statement must also be sent which
explains the proposal. This statement may be prepared by the Planning Board. After the proposal has
received he approval of the Attomey General, the Town must publish the proposal in a bulletin or
pamphlet and post it, or publish the proposal in a newspaper pursuant to Chapter 40, Section 32, MGL.

Note: If the Town Clerk fails to submit the zoning proposal to the Attorney General within 30 days after
the final adjournment of town meeting, the Board of Selectmen may submit within 15 days thereafter.

2. Chapter 40, Section 32, MGL also authorizes the Attorney General to waive defects in the procedure
of adoption or amendment of any zoning law relating to the form or content of the notice of the planning
board hearing or to the manner or dates that the notice is mailed, posted or published. Section 32



11.

establishes the requirements that must be followed when the Attorney General elects to grant a waiver and
the specific duties that must be performed by the town clerk.

CLAIMS OF INVALIDITY

1. Legal action arising out of any possible procedural defect in the adoption or amendment process must
be commenced within the time period specified in Chapter 40, Section 32 and 32A, MGL which provides
that such legal action must be commenced within 90 days of posting or of the second publication of the
bylaw or ordinance.

2. The publication of a zoning bylaw or crdinance must include a statement that claims of invalidity by
reason of any defect in the procedure of adoption must be made within 90 days of posting or of the
second publication. The statement must also indicate where copies of the bylaw or ordinance may be
examined or obtained.

3. Tf an action is commenced, a copy of the petition submitted to the court must be filed with the City or
Town Clerk within 7 days after the court action is commenced.

COPIES OF BYLAWS AND ORDINANCES

1. A true copy of the latest effective zoning ordinance or bylaw must be kept on file and available for
inspection in the office of the municipal clerk.

2. All zoning ordinances adopted by a City Council must be forwarded by the City Clerk to the Atiormney
General

AMENDING A ZONING PROPOSAL

Note: As previously discussed, one of the necessary procedural requirements when adopting a local
zoning proposal is that the Planning Board give notice and hold a public hearing on the proposed zoning
amendment.

COMMONLY ASKED QUESTIONS

1. After a Planning Board has held a public hearing on a proposed zoning proposal, how much can it
change the original proposal, when making a recommendation to the Town Meeting or City Council,
without holding a new hearing with a new publication of notice?



2. How far can a Town Meeting or City Council go in amending the original proposal?

B. RELEVANT GENERAL LAWS

1. The answers to these two questions revolve around the statutory requirements found in Chapter 39 of
the General Laws, which deals with the issuance and contents of a town meeting warrant, and Chapter
40A, which requires notice and a public hearing by the Planning Board prior to legislative action on a
zoning proposal.

C. GENERAL RULES

1. Town meeting does have the flexibility to make amendments to a zoning proposal. Obviously, if the
identity of the zoning proposal is utterly changed then the Planning Board must hold a new public hearing.
As has been noted by the court, a new notice, hearing and opportunity to report by the Planning Board
will be required if the amendment to the zoning proposal:

a, changes the identity or substantial character of the original zoning proposal;

b. fundamentally departs from the original proposal; or

¢. radically differs from the original proposal.

D. RULE OF THUMB

1. Perhaps a good rule of thumb to remember is whether a reasonable person could have foreseen the
final action from reading the initial notice.

CASE NOTES:

Fish v. Canton, 322 Mass. 219 (1948) (amendment to zoning bylaw reducing minimuim lot area and lot frontage in
certain districts and changing one zoning district to another was invalid where original proposal was to see if the
town would repeal in its entirety the existing zoning bylaw).

Nelson v. Belmont, 274 Mass. 35 (1931) (where proposed zoning district boundary line described in warrant
kept the front part of a certain tract of land in a business zone and the remainder of the tract would be changed
from business to residential, an amendment which changed the zone line so that the entire tract would fall within a
general residence district was invalid).




Sullivan v. Board of Selectmen of Canton, 346 Mass. 784 (1964) (where original proposal was to amend the
zoning map by changing an atea of land from single residence to a general residence district along a certain street
for 181.6 feet, an amendment was held valid which extended the general residence zone 401.6 feet along the
same street).

Morgan v. Banas, 331 Mass. 694 (1954) (where original proposal was to zone a 28 acte parcel from residential
to business, an amendment was valid which only rezoned about 17 acres to business).

Johnson v, Framingham, 354 Mass. 750 (1968) (whete original proposal was to see if the town would amend the
zoning bylaw to permit golf clubs and tennis courts, court held valid an amendment to zoning bylaw to permit golf
clubs by special permit and requiring a minimum parcel area for golf clubs of 50 acres).

Dunn v. Burlington, 318 Mass. 217 (1945) (where five map amendments to a comprehensive zoning proposal
were valid).

Doliner v. Town Clerk of Millis, 343 Mass. 10 (1961) (where 13 perfecting amendments to a comprehensive
zoning proposal were held valid).




