
SOUTH RIVER ENVIRONMENTAL 
61 Meetinghouse Lane, Marshfield, MA 02050 Phone: 978-697-0854 

 
 
November 22, 2023 

 
 
Duxbury Conservation Commission 
Duxbury Town Hall 
878 Tremont Street 
Duxbury, MA 02332 
 
 
Re:  Response to Third-Party Review Comments  
 Notice of Intent 
 The Winsor at Millbrook Village 

50 Railroad Avenue, Duxbury, MA 
DEP File No. SE18-2059 

 
 
Dear Commission Members: 
 
On behalf of The Winsor at Millbrook Village, LLC (proponent), South River Environmental (SRE) is 
submitting this letter  in response to a Memorandum from Wetland Strategies, Inc. (WSI) dated November 
20, 2023 regarding the above-referenced Notice of Intent filed under the Massachusetts Wetlands Protectin 
Act (M.G.L. Ch. 131 § 40). The project has been submitted to the Duxbury Zoning Board of Appeals as a 
Comprehensive Permit under M.G.L. Chapter 40B, therefore, the review associated with the Town of 
Duxbury Wetlands Protection Ordinance is being conducted by the Zoning Board of Appeals.  
 
Within the Memorandum, WSI opines that the stream located within and adjacent to the subject property 
should be regulated by the Duxbury Conservation Commission (Commission) due to the presence of 
defined banks, presence of standing water and the depiction of the stream as perennial on the USGS 
topographic quadrangle map. The purpose of this response is to provide the Commission with 
documentation under the Wetlands Protection Act Regulations that the stream in question should be 
classified as intermittent and does not have an associated 200-foot Riverfront Area. In addition to this 
documentation, this response will also serve to demonstrate that the Commission has not regulated this 
stream as perennial on other projects located directly adjacent to the subject property.  
 
Wetlands Protection Act Definition of Perennial Stream 

A river is defined under the MA Wetlands Protection Act Regulations (Regulations) as any natural flowing 
body of water that empties to any ocean, lake, pond or other river and which flows throughout the year (310 
CMR 10.58(2)(a)(1)). Additionally, a river or stream shown as perennial on the current USGS map is 
assumed to be perennial. The stream in question within and adjacent to the property is identified as 
perennial on the USGS map as previously stated and is, therefore, assumed to be perennial. Therefore, 
the burden of proof lies with the proponent to provide documentation in accordance with the Regulations to 
rebut the presumption that the stream is perennial. 

Section 10.58(2)(a)(1d)) states that ‘Notwithstanding 310 CMR 10.58(2)(a)1.a. through c., the issuing 
authority shall find that any stream is intermittent based upon a documented field observation that the 
stream is not flowing. A documented field observation shall be made by a competent source and shall be 
based upon an observation made at least once per day, over four days in any consecutive 12-month period, 
during a non-drought period on a stream not significantly affected by drawdown from withdrawals of water 
supply wells, direct withdrawals, impoundments, or other human-made flow reductions or diversions. Field 



SRE 

observations made after December 20, 2002 shall be documented by field notes and by dated photographs 
or video. Field observations made prior to December 20, 2002 shall be documented by credible evidence. 
All field observations shall be submitted to the issuing authority with a statement signed under the penalties 
of perjury attesting to the authenticity and veracity of the field notes, photographs or video and other credible 
evidence. Department staff, conservation commissioners, and conservation commission staff are 
competent sources; issuing authorities may consider evidence from other sources that are determined to 
be competent. 
 
Commencing on November 16, 2023, the proponent, under the direction and oversight of SRE, took 
photographs and video of the stream to document the lack of flow within the channel. Photographs and 
video were taken on six consecutive days. No flow was observed within the channel during any of these 
dates. Review of the MA Department of Environmental Protection Drought Status mapping 
(https://www.mass.gov/info-details/drought-status) determined that the Town of Duxbury is within a Level 
0 (Normal) drought status and that drought conditions were not in effect during the time period within which 
the stream observations were made (See Attachment A). Copies of the photographs taken during the field 
observations are provided within Attachment B, and copies of the videos taken during the field 
observations can be provided to the Commission upon request. 

Based on the four consecutive days documenting the lack of flow within the stream, the performance 
standard defined under 310 CMR Section 10.58(2)(a)(1d) has been met by the proponent, and, per the 
regulation, the issuing authority (the Commission) shall find the stream to be intermittent.  

Historic and Current Regulation of Stream 

Over the past five years, the Commission has reviewed multiple projects and filings along the stream in 
question and directly adjacent to the subject property. These projects and filings are located both 
upgradient and downgradient of the subject property. Specifically, the Commission has reviewed the 
following and, in each case, determined that the stream in question was intermittent: 

• Abbreviated Notice of Resource Area Delineation – SE18-1786 – 136-139 Alden Street 
• Notice of Intent -  SE18-1855 – Paddock Subdivision 
• Notice of Intent – SE18-1879 – 114 Alden Street 

 
The Commission issued an Order of Resource Area Delineation for SE18-1786 confirming that the stream 
was intermittent directly adjacent to the subject property based on information provided by Environmental 
Consulting and Restoration, LLC (See Attachment C) that documented a lack of flow within the stream 
over four consecutive days. While that ORAD expired on April 22, 2022, the hydrology of the stream has 
not been modified since that time such that the flow regime would change from intermittent to perennial. 
Additionally, the Notice of Intent and subsequent Order of Conditions issued for SE18-1879 at 114 Alden 
Street similarly did not regulate the stream as perennial. Although a Certificate of Compliance was issued 
for the completion of work associated with this project, the Order of Conditions would have remained valid 
until February 10, 2024. Minutes from the public hearing held on October 29, 2019 for the project are 
included as Attachment D and provide information that Mr. Joe Grady, then Conservation Agent, had 
previously determined the stream to be intermittent and not perennial. 
 
This prior record of decisions clearly demonstrates that the Commission has not regulated the stream as 
perennial over the past five years. There has been evidence submitted to the Commission by a competent 
source that corroborates the information provided in Attachment B that the stream does not flow 
continuously throughout the year under non-drought conditions. Additionally, the Commission has issued 
an ORAD confirming the intermittent flow status of the stream directly opposite the subject property.    
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Conclusion 
 
Based on the photographs documenting the lack of flow within the stream over a consecutive four-day 
period between November 16, 2023 and November 21, 2023, the stream within and adjacent to the 
subject property is intermittent in accordance with 310 CMR Section 10.58(2)(a)(1d). The Proponent 
respectfully requests that the Commission affirm this determination and confirm that the performance 
standards pursuant to the riverfront area regulations (310 CMR 10.58) are not applicable to the project 
being considered under the Notice of Intent. 
     
 
On behalf of the Proponent, SRE appreciates the opportunity to provide this additional information in support of 
the project. Should you have any questions or require additional information, please do not hesitate to contact 
me at 978-697-0854 or via email at southriverenvironmental@gmail.com. Thank you for your continued 
consideration. 
 
Sincerely,  
South River Environmental 

 
John Zimmer 
Wetland Scientist / Wildlife Biologist  
 
 
Cc: The Winsor at Millbrook Village, LLC 
 Crowell Engineering 
 Wetland Strategies, Inc. 
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ATTACHMENT A – MASSACHUSETTS DROUGHT STATUS MAP 
 

Drought status removed from all regions across Massachusetts on July 14, 2023 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



SRE 

ATTACHMENT B 
PHOTOGRAPHS DOCUMENTING LACK OF FLOW WITHIN STREAM 
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NOVEMBER 18, 2023 
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NOVEMBER 19, 2023 
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NOVEMBER 21, 2023 
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ATTACHMENT C 
ECR STREAM REVEW REPORT – 12-15-17 
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ATTACHMENT D 
MINUTES FROM 10-26-19 CONSERVATION COMMISSION PUBLIC HEARING  

FOR 114 ALDEN STREET NOTICE OF INTENT 
 














